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ABSTRACT 
State Authority in Malaysia has on absolute power in the olienation of lands. They are not obliged to 
refer to the technical agencies for views before making any decisions to alienate land or otherwise. 
Due to the absoluteness of their power to alienate land, there have been cases where the State 
Authority has failed to carefully carry out this power to the detriment of the residential projects' 
developers. This failure to the extreme may contribute to the occurrences of many failed residential 
projects in Malaysia. This paper analyses this issue through a combination of qualitative case study 
and legal research methodologies. Apart from this, the author compares between the laws and 
practices in Malaysia and New South Wales, Australia concerning alienation of lands, for finding out 
the strengths of the New South Wales's, that can be learned and adopted in Malaysia in the 
alienation of land to avoid the occurrences of failed residential projects. 
Keywords: alienation of lands; failed residential projects; legal issues; Malaysia; New South Wales, 
Australia. 
INTRODUCTION 
In Malaysia, alienation of land can be exercised by the State Authority pursuant to  section 76 of the 
National Land Code 1965 ('NLC'). Alienation of land can be made either on the application of the 
Federal Government to the State Authority or to other persons if the grant will serve public purposes 
and there is there is special circumstance warranting the State Authority to  alienate lands (section 
75(aa)(i)(ii)(iii) of the NLC). 
Before any application for alienation of land can be considered by the State Authority, views and 
references from certain departments/agencies are required. 
All applications for alienation of land made for consideration of the State Authority approval must be 
supported by work papers that contain: 
1) Information of the applicant; 
2) Qualifications of the applicant in respect of section 43 of the NLC and the restrictions 
under any written laws such as the Malay Reservation Enactment and Kelantan Land 
Reservation, 1938; 
3) Proposed land use by the applicant; 
4) Location (should be provided in the plan) and descriptions of land; 
5) Views from related departments; 
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Measurement of the land (delineated in the plan) certified for approval (relating to 
section 79(1) of the NLC); 
Duration for alienation other than in perpetuity; 
Freehold land area and i t s  description (relating t o  section 79(2)(c) of the NLC - this 
should conform with section 77(3) of the NLC); 
Amount of quit rent chargeable in accordance with the respective States' Land Rules 
(section 79(2)(d) of the NLC); 
Amount of premium payable and in accordance with the States' Land Rules (relating to  
section 79(2)(e) of the NLC); 
Approved categories of land use which is to be imposed on the applicant (section 52 of 
the NLC); 
The approved express conditions, which are to  be imposed (sections 120, 121 and 122 
of the NLC); 
The express conditions and approved restrictions in interest, which are to be imposed 
(section 120 of the NLC); and, 
If necessary, specifications of the depth limit of the underground land for the alienated 
land (section 92B of the NLC) (Koperasi Pegawai Pentadbiran dan Pengurusan Tanah 
Malaysia Berhad, 2003). 
As the issue of failed residential projects is still a hot and unsettled issue in Malaysia, i t  is pertinent 
that certain researches should be carried out to find out its causes that have resulted in this 
catastrophe. Even though, there are numerous housing policies and laws having been promulgated 
by the Malaysian government, yet the issue of failed residential projects is still occurring and has not 
yet been totally eradicated and fully addressed. The victims in the failed residential projects in 
Malaysia are the purchasers themselves. They have to  suffer all the pecuniary and non-pecuniary 
losses and to the extreme cases, the failed residential projects cannot be rehabilitated permanently. 
One of the reasons leading to  the occurrences of failed residential projects is the failure of the State 
Authority to carefully and duly alienate lands to  residential developers. The failures include 
alienating unsuitable lands and appointments of incapable residential developers to  carry out the 
purported residential projects (Md Dahlan & Aljunid, (2012); Md Dahlan & Syed Abdul Kader, (2012); 
Md Dahlan, (2012a); Md Dahlan, (2012b); Md Dahlan, (2011a); Md Dahlan, (2011b); Md Dahlan, 
(2011~)). 
Apart from the occurrences of failed residential projects, the failure of the State Authority to duly 
alienate lands has also caused floods, soil erosions and land slides. As consequences, the public 
stakeholder parties have suffered heavy injuries and huge losses. The unsuitability of the location for 
residential development projects can be seen in the following projects: 
1)Taman Harmoni, Balakong, Cheras, Selangor. Where in this project, a part of the location of 
the project contained slime soils which was not suitable for a housing development project. 
The developer had to extract this soil and replaced it with suitable soils in order to  proceed 
with the intended development. This resulted in the increase of construction cost which 
ultimately affected the developer's overall budget for the project and resulted in the 
inadequacy of funds to complete the project. As a consequence, half of the project was 
stopped and failed due to the shortage of funds (Ministry of Urban Well-Being, Housing and 
Local Government files no: KPKT/08/824/6037-1& 2; KPKT/BL/824/6037-1); 
2)Taman Lingkaran Nur, Kajang, Selangor. This project is divided into northern and southern 
parts. In the middle of the project location lies Sungai Long. The river water flows had 
eroded part of the project land. Due to  this erosion, the developer had to construct 
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concrete walls along the river banks and repair the eroded land as well as the river banks to  
reduce and eliminate soil erosions. This additional work had added a new financial burden 
on the developer and had affected the smooth running of the project development (Ministry 
of Urban Well-Being, Housing and Local Government files no.: KPKT/08/842/4275; 
KPKT/BL/4275-1 Jld 1 & 2); 
3)Desa Kerayong Indah, Ijok, Selangor. The location of the project land is on a hilly land. The 
land was alienated to  the purchasers by the Selangor State Authority. The residential project 
was carried out by one contractor by name of Bumi Circle Sdn. Bhd ('Bumi'). Bumi was also 
appointed by the State Authority to undertake the construction of houses belonging to the 
purchasers on the alienated land. All purchasers were required to appoint Bumi as the 
residential contractor. However Bumi failed to complete the project as underneath the 
project location there were a lot of huge and hard rocks and granite. To complete the 
project Bumi needed additional funds to extract the rocks and granite, which they lacked of. 
Due to  insufficient fund, Bumi stopped the construction of the project to the detriment of 
the purchasers. Until to-date the rehabilitation of the project seems impossible (Interview 
with Kamarolzaman Ismail, Jeram, Selangor, 1 January 2014).; 
4)Taman Perwira, Phase 2, Jerantut, Pahang. This project location is not suitable for residential 
development as the land involved geo-technical problems. This project involves 260 units of 
single storey terrace house. The completed date should be in 1996. The project was later 
failed and stopped at 10% stage only (Ministry of Urban Well-Being, Housing and Local 
Government file no.: KPKT/08/824/3947-5); 
5)Taman Sri Bayu, Seremban, Negeri Sembilan. The development of this project was terminated 
due to insufficient funds of the developer to  carry out infrastructure works of the project as 
the project was located on top of two hills not suitable for housing development. This 
project involved 127 units of house. The project was terminated at 75% completion in 1996. 
This project involved 127 units of house (Ministry of Urban Well-Being, Housing and Local 
Government file no.: KPKT/08/5227-1); 
6)Taman Dayang, Mukim Kuah, Langkawi, Kedah. In this project a part of the residential 
development project could not be implemented as the project's location contains hard rocks 
which render the piling and levelling works on the land impossible. This project consists of 
165 units of houses. The project should have been completed in 1995 (Ministry of Urban 
Well-Being, Housing and Local Government file no.: KPKT/08/824/4285-1); and, 
7)Taman Villa Fettes, Lots 141 and 3622, Mukim 18, North East District, Penang. The project 
location is not suitable for residential development project as underneath the project land 
there are huge and hard granatic rocks (Ministry of Urban Well-Being, Housing and Local 
Government files no.: KPKT/08/824/63 97-1 & 2; KPKT/BL/19/6397-1). 
OBJECTIVES 
The objective of this paper is to analyse the laws and practices in Malaysia and New South Wales in 
the alienation of lands for residential projects. Secondly, after comparing and analysing the laws and 
practices of both jurisdictions, the author will identify the laws and practices relating to the 
alienation of land for residential projects applicable in New South Wales that may be beneficial to be 
adopted in Malaysia to minimize and/or avoid altogether the occurrences of failed residential 
projects. 
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This paper is a result of case study researches over two failed residential projects happened in 
Malaysia viz: 
1)Taman Harmoni, Lot 82, Mukim of Cheras, District of Hulu Langat, at the state of Selangor, 
Malaysia; and, 
2)Taman Lingkaran Nur, KM 21, Jalan Cheras-Kajang, Selangor at P.T. 6443, H.S(D) 16848, Mukim 
of Cheras, District of Hulu Langat, at the state of Selangor, Malaysia. 
The sources of data for analysis of the above two case studies are the accessible files of the land 
offices, municipal and town council offices, Ministry of Urban Well-Being, Housing and Local 
Government ('MUWHLG'), Department of Insolvency and relevant literature. Apart from the case 
study method, the author also used legal research methodology and comparative legal research 
methodology on the laws and practices in Malaysia and New South Wales, Australia concerning 
alienation of lands. The main data sources for this method are the relevant statutes and information 
from websites concerning alienation of lands in Malaysia and New South Wales. 
BACKGROUNDS OF THE FAILED RESIDENTIAL PROJECTS 
The First Case Study: Taman Harmoni, Lot 82, Mukim of Cheras, District of Hulu Langat, Selangor 
The project-Taman Harmoni at Lot 82, Mukim of Cheras, District of Hulu Langat, Selangor was 
divided into two (2) phases-Phase I consists of single-storey-medium-cost-terraced houses, while 
Phase II involved the development and erection of the low-cost flats. The development for Phase I 
was fully completed, albeit delayed, by the defaulting developer (K&T Development Sdn. Bhd. 
('K&T')), whilst Phase II had not been commenced at all, except for the preliminary, piling, and 
levelling works done by the defaulting developer, thus Phase II was considered a failed residential 
project. This project was a joint venture between K&T, Perbadanan Setiausaha Kerajaan Negeri 
Selangor (State Secretary of Selangor Incorporated ('SUK (Incorporated)'), being the land proprietor 
and Permodalan Negeri Selangor Berhad ('PNSB'). The major reason leading to  failure of the project 
was the financial difficulties faced by K&T. These difficulties arose due to  lack of skills, experience, 
and expertise of the defaulting residential developer company (K&T), and the inappropriate selling 
prices for the units compared to the costs of construction and unforeseen costs (earth works and 
piling works) faced by K&T (Ministry of Urban Well-Being, Housing and Local Government file no. 
KPKT/08/824/6037-1). 
This project (Taman Harmoni) was also a joint venture (JV) between K&T, SUK (Incorporated) being 
the land proprietor, and PNSB. This JV was made effective by a Management Agreement and Power 
of Attorney (PA) dated 24 June 1992, a JV agreement dated 9 November 1992, a PA dated 9 
November 1992, and a Supplementary Agreement dated 4 November, 1993 (Ministry of Urban Well- 
Being, Housing and Local Government file no. KPKT/08/824/6037-1). 
Fortunately, the project had been revived by the land proprietor-SUK (Incorporated) through their 
project manager, PNSB-until full completion and Certificate of Fitness for Occupation ('CF') were 
obtained on 1 July 2005. However, the rehabilitation was a loss making venture for PNSB and SUK 
(Incorporated). Nevertheless, the rehabilitation had proceeded, bearing on the reason that this 
project was for the social welfare of the low-income group in Selangor. Furthermore, the 
rehabilitation undertaken was not without difficulties. Among the problems were the civil suit 
initiated by K&T against the rehabilitating parties, and the problem of getting the required consent 
from Syarikat Bekalan Air Selangor Sdn. Bhd. ('SYABAS'), which is the water authority in the state for 
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connecting the temporary water supply while pending on the completion of the final water supply 
that could take about one (1) year to complete, after which this would enable the purchasers, who 
had been awaiting for the delivery of vacant possession and occupation of the units for the last 10 
(ten) years since the signing of the sales and purchase agreements to obtain vacant possession, to 
move into the completed units (Ministry of Urban Well-Being, Housing and Local Government file 
no. KPKT/08/824/6037-1). 
On the part of the purchasers, the difficulties that they had to bear were the inability to occupy the 
purported units on time, having to incur other costs such as rents, and inability to get any late 
delivery compensation from K&T. Pursuant to a resolution passed in the Selangor State Executive 
Council ('EXCO') dated 2 October 1991 on the application of the SUK (Incorporated) to alienate a 
piece of land formerly known as Lot 82, Mukim of Cheras, District of Hulu Langat, Selangor ('the said 
land'), and based on the layout plan as approved by the Selangor State Department of Town and 
Country Planning, the Council had agreed on the proposal of alienating the said land to SUK 
(Incorporated). Prior to the application for such alienation, the EXCO had once approved an 
application for the said land to be developed into a Low-Cost-Housing-Special-Programme on 21 
September 1988 (Hulu Langat Land and District office file no. P.T.D. U.L 1/2/520-91; Kajang 
Municipal Council file no. MPKj PB/KM 2/41-99 MPKj PE/KM 2/41-99). 
Alienation Of Land For Housing Development Project In Taman Harmoni 
Pursuant to a resolution passed in the EXCO meeting dated 2 October 1991 on the application of the 
SCIK (Incorporated), to alienate the piece of land formerly known as Lot 82, Mukim of Cheras, District 
of Hulu Langat, Selangor ("the said land"), based on the layout plan as approved by the Selangor 
State Department of Town and Country Planning (Jabatan Perancang Bandar dan Desa ('JPBD')), the 
EXCO had agreed on the proposal of alienating the said land to SCIK (Incorporated). Prior to the 
application for such an alienation, the EXCO had once approved an application, for the said land to 
be developed as a Low-Cost-Housing-Special-Programme, on 21 September 1988 (Kajang Municipal 
Council file no. MPKj PB/KM 2/41-99). 
The land on which Phase II (the low-cost-flats) was to be erected was on part of the said land. The 
purported Phase II land was a leasehold land for 99 years, with a measurement of 13,729 square 
meters. The express condition of the land was for the erection of flats. The restrictions in interest 
provided on the title was that the said land should not be sold, leased, charged, nor transferred to 
any person, by whatever means, except with the consent of the Selangor State Authority. The 
alienation was also subject to compliance with the provisions of Local Government Act 1976 (Act 
171) and the Street, Drainage, and Building Act 1974 (SDBA) by the proprietor (SUK (Incorporated)) 
(Hulu Langat Land and District office file no. P.T.D. U.L 1/2/520-91; Kajang Municipal Council file no. 
MPKj PB/KM 2/41-99). 
The Second Case Study: Taman Lingkaran Nur, Km 21, Jalan Cheras-Kajang, Selangor at P.T. 6443, 
H.S. (D) 16848, Mukim of Cheras, District of Hulu Langat, Selangor 
Taman Lingkaran Nur, Kajang, Selangor above was a result of a privatization project between 
Saktimuna Sdn. Bhd. (the defaulting developer) ('Saktimuna') and the Selangor State Government. 
The latter was the proprietor of the project land, who later granted and alienated the land to 
Saktimuna for the latter to develop it into a residential project subject to certain terms and 
conditions. However, in the course of the development of the project, the project failed as 
Saktimuna faced serious financial problems due to insufficient sales and revenues generated through 
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sales, and their inability to  meet the development and construction costs, which persisted from 1992 
to early 2000 (Ministry of Urban Well-Being, Housing and Local Government file no. 
KP KT/O8/824/4275). 
Later the project was taken over by one Syarikat Lingkaran Nur Sdn. Bhd. ('SLN1)-the first 
rehabilitating party with the consent of the Selangor State Government and the defaulting 
developer. Unfortunately, SLN also suffered the same fate, i.e, it was also unable to complete the 
project due to  financial constraints (Ministry of Urban Well-Being, Housing and Local Government 
file no. KPKT/08/824/4275). 
On the instruction of MUWHLG and numerous appeals from the aggrieved purchasers, Syarikat 
Perumahan Negara Berhad ('SPNB'), being a government linked company ('GLC') to  the Ministry of 
Finance (MOF), had taken over part of the project, i.e. Phase 1A from SLN, with the consent of the 
Selangor State Government and Saktimuna. Being a GLC, SPNB obtained funds from the MOF to  
revive the project. The rehabilitation succeeded. However, this rescue was a welfare service, in that 
the available moneys in the hands of the end-financiers were insufficient to  meet the rehabilitation 
costs. MOF had to  top-up funds to  ensure the completion of the rehabilitation. During the course of 
the rehabilitation, there were several problems faced by SPNB, and one of them was the refusal and 
failure of certain purchasers to give consent to SPNB to carry out the purported rehabilitation works. 
Thus, not all the units in Phase 1A had been fully rehabilitated and obtained CFs. The remaining 
phases (Phase 1B and 2), except for Phase 3 which SLN had a joint-venture with Tanming Sdn. Bhd (a 
residential developer company) and it was developed into a completed residential project now 
known as Taman Cheras Idaman, have as yet been revived. These phases (Phases 10 and 2) are still 
in the course of negotiation and study for rehabilitation, both by Saktimuna, the OR (being the Kuala 
Lumpur Department of Insolvency-Jabatan Insolvensi, Kuala Lumpur) and the new chargee (Idaman 
Wajib Sdn. Bhd.) (Ministry of Urban Well-Being, Housing and Local Government file no. 
KPKT/08/824/4275). 
Saktimuna was wound up on 11 March 2005 upon application of the Inland Revenue Board 
(Lembaga Hasil Dalam Negeri) ('LHDN') for failure of the developer company (Saktimuna) to  settle 
corporate tax to LHDN. On 11 March 2005, the Official Receiver ('OR') being KL JIM, was appointed 
as the provisional liquidator for the developer company. Later OR was also appointed as the 
liquidator for the developer company on 12 May 2009 (Ministry of Urban Well-Being, Housing and 
Local Government file no. KPKT/08/824/4275; Kuala Lumpur Department of Insolvency file no. 
JIM(WP)14/2005/A). 
Phases 10 and 2 at Taman Lingkaran Nur were vested in Singesinga Sdn. Bhd. ('Singesinga') by the 
chargee lender-Messrs ClMB Bank Berhad ('CIMB') in settlement of the outstanding unpaid loan of 
Saktimuna to CIMB (the chargee lender), through a court's vesting order (Ministry of Urban Well- 
Being, Housing and Local Government file no. KPKT/08/824/4275; Kuala Lumpur Department of 
Insolvency file no. .llM(WP)14/2005/A). 
As at 31 December 2010, there is no rehabilitation or resumption of the housing development 
project for Phases 10 and 2 at Taman Lingkaran Nur. Nonetheless, recent news is that there is an 
interested party to buy the whole residential development area at Phase 2 and settle all the 
damages of the Phase 2's purchasers. The interested party is Messrs ldaman Wajib Sdn. Bhd. 
(IWSB), the developer responsible for erecting a residential development project adjacent to Taman 
Lingkaran Nur (Ministry of Llrban Well-Being, Housing and Local Government file 
no.K PKT/O8/824/4275). 
STH INTERNATIONAL CONFERENCE ON BUSINESS AND ECONOMIC 
RESEARCH (ST" ICBER 2014) PROCEEDING 
24 -25 MARCH 2014. PULLMAN HOTEL, KUCHING,SARAWAK, MALAYSIA 
ISBN: 978-967-5705-13-7. WEBSITE: www.internationalconference.corn.rny 
As at 15 April 2008, Phase 1B which consisted of 52 units had been fully sold to public purchasers. 
'The completion stage for Phase 1B is between 0% and 35%, while Phase 2 consists of 108 units 
where 98 units had been sold to the public. However these 98 units have not been constructed at all 
(i.e. the project has as yet to  commence, failed, and the land on which the project is to be erected is 
still barren and vacant land filled with bushes and scrubs) (Ministry of Urban Well-Being, Housing 
and Local Government file no. KPKT/08/824/4275). 
As of today, there is no plan to  rehabilitate Phase 1B. However, with respect t o  Phase 2, there is an 
interested buyer, namely IWSB, to purchase the land in settlement of the redemption sum as 
prescribed by Sinesinga (the chargee). In this project (Phases lA, lB, and 2) the OR, being the 
liquidator to  the wound up housing developer company (Saktimuna), does not rehabilitate the 
project (Kuala Lumpur Department of Insolvency file no. JIM(WP)14/2005/A; PPT(WP)141/2005/A). 
Alienation Of Land For Housing Development Project In Taman Lingkaran Nur 
Vide a letter dated 22 June 1987, from the Hulu Langat Land/District Office to  the developer 
(Saktimuna), the land office informed through a meeting that the Selangor State Executive Council 
(Majlis Mesyuarat Kerajaan Negeri - EXCO) agreed to  approve the application of the developer to  
alienate part of the government land of Lot No. 2331 (later renamed P.T. No. 6443, H.S (D) 16848, 
Mukim of Cheras, District of Hulu Langat, Selangor), Mukim of Cheras, Hulu Langat, Selangor with a 
measurement of 67.94 acres, as delineated red in plan no. (89A)dlm. PHT.U.Lgt: 1/2/6679, known as 
area C, subject to  certain terms and conditions (Hulu Langat Land and District Office file no. PTD 
UL/1/2/334/82 Semt.) 
FINDINGS FROM THE ANALYSIS ON THE ALIENATION OF LAND OF THE ABOVE TWO FAILED 
RESIDENTIAL PROJECTS IN MALAYSIA 
'The following are the findings from the analysis of the above case studies, viz: 
1) There are inadequate coordination and insufficient integrated policies and practices 
(legal and administrative), between the State Authority, the Planning Authority, the 
Building Authority, the technical agencies and the housing authority (MUWHLG) in the 
alienation of land for housing development projects; 
2) There is no legal provision in the NLC, requiring the State Authority to  refer to  and to  be 
bound by the views of the technical agencies and the planning authority for exercising 
alienation of lands in housing development project; 
3) There is a problem arising from the existence of section 108 of the NLC which 
undermines the function of the planning authority in the exercise of alienation of land 
by the State Authority; 
4) There may be possible abuse of power by the State Authority, which usually consists of 
substantially members from the same political party which can be detrimental to  the 
interests of the stakeholders particularly the purchasers; 
5) There can be a possible abuse of power by the Menteri Besar/Chief Minister exercised 
through powers conferred by the Delegation of Powers Act, 1956 (Act 358) in the 
exercise of alienation of lands for housing development projects; 
6) There is still inadequacy of the new provision relating to  the land digital data; 
7) There is an absence of multi-criteria evaluation and multi-criteria decision making 
('MCDM') development plans, absence of comprehensive criteria or multi factors 
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affecting housing development projects during the process of approval for alienation of 
the land for residential development projects in Malaysia; 
8) It is clear that there is a spilled over effect in the separation of Federal Government and 
the State Governments' powers and which has caused divergent of policies and 
practices and may hinder uniformity of law, policies and practices in the alienation of 
land for residential development projects throughout the nation; 
9) There are evidently inefficient, shortage of skilled staff and inadequate professionalism 
among the staff in the land offices to process the alienation of lands which have caused 
hiccups and other unnecessary problems in order to ensure due administration and 
process of land approval including alienation of lands for residential development 
projects; 
10) There are evidently delays in the process of alienation of land and its approval which 
may cause unnecessary waiting costs to the developers due to the shortage of staff, 
professional staff and insufficient work professionalism shown by the land offices' staff 
such as the tracers and the settlement officers; and, 
11) Unreasonable conditions in the imposition of the duty to erect low-cost houses at 
unsuitable selling prices due to insufficient knowledge on the property market, costing, 
and the nation's economic position, and absence of knowledge and information 
regarding the problems of soil slime and erosion (soil structure) (Md Dahlan, 2014). 
NEW SOUTH WALES, AUSTRALIA ('NSW') 
In Australia, public lands are considered to belong to the Crown. This includes land for nature 
conservation and various other governmental purposes, as well as vacant land. Public lands 
comprise around 23% of Australian land, of which the largest single category is vacant land 
belonging to  the Crown, comprising 12.5% of the land (Wikipedia, 2013). 
Crown land is held in the 'right of the Crown' of either an individual State or the Commonwealth of 
Australia. Various states in Australia have adopted differing policies towards the sale and use of their 
Crown lands. For instance, New South Wales passed a controversial reform in 2005 requiring Crown 
lands to  be rated at market value. Crown lands in Australia are used for such things as airports 
(Commonwealth) and public utilities (usually State) (Wikipedia, 2013). 
Crown Land In New South Wales 
Crown land comprises approximately half of all lands in NSW. Some of these lands are allocated to 
public uses such as national parks, state forests, schools, hospitals, sporting, camping and recreation 
areas, as well as lands which are managed and protected for their environmental importance (NSW 
Government, Trade & Investment, 2013). 
Some of the Crown lands are allocated to public uses such as national parks, state forests, schools, 
hospitals, sporting, camping and recreation areas, as well as lands which are managed and protected 
for their environmental importance. In NSW, the Crown lands are owned and managed by NSW 
State Government (NSW Government, Trade & Investment, 2013). 
Legal Administration and Alienation of Crown Land in NSW 
In NSW, 'Crown Land' is subjected to  an assessment programme by the Minister of Lands, for its 
suitability and capabilities, where an inventory (section 31 of the Crown Lands Act 1989) is 
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conducted under the Crown Lands Act 1989 (section 30 of the Crown Lands Act 1989--Programme 
for land assessment). The Crown land is subjected to an assessment of its capabilities and suitability 
or where practicable, the preferred uses for the land are then identified, including for allocation of 
land sites for residential projects (sections 32(1)(2) and 33(l)(a)(b) of the Crown Lands Act 1989). 
The assessment programme is for the benefit of the people in NSW to have proper management and 
development control of the land (section 10 of the Crown Lands Act 1989). Nonetheless the land 
assessment does not apply to  Crown Lands administered under other Acts or the leasing of Crown 
Lands under the Mines Act 1993, the Fisheries Management Act 1994 or the Maritime Services Act 
1935 (Department of Lands, 2007). 
Land assessment is pivotal to  decisions concerning the use and management of Crown land, and is 
one of the key mechanisms for identifying land management issues. It is intended to  be: 
a) the basis of a broad scale allocation of land use consistent with the principles of Crown 
land management; and 
b) a safeguard against the inappropriate alienation of Crown land (NSW Government, 
Trade & Investment, 2013). 
The Crown Land Acts 1989 ('CLA') requires that: 
a) the Minister of Lands institutes a programme of land assessment; and 
b) land assessment is carried out before reservation, dedication, exchange, vesting, lease, 
licence or sale of Crown land (except in very limited circumstances or where land 
assessment is waived) (NSW Government, Trade & Investment, 2013). 
Part 3 of the CLA establishes the land assessment process and criteria for identifying suitable uses, 
including the principles of Crown land management and any current policies relating to  the land 
approved by the Minister of Lands (Section 33(l)(c) of the CLA). The Crown Lands Regulation 2006 
('CLR') sets out detailed land evaluation criteria and notification processes. The process for land 
assessment includes: 
a)  inventory of the physical characteristics of the land; 
b) assessment of the capability of the land, including criteria to be used; 
c) identification of suitable uses and, where practical, the preferred use or uses for the 
land; and 
d) public exhibition period of at least 28 days (regulation 20 of the CLR) (NSW 
Government, Trade & Investment, 2013). 
On the receipt of all the land's particulars through the inventory, the Department of Lands (Land and 
Property Management Authority) shall determine the land's capabilities, having regard to prescribed 
land evaluation criteria (section 32(1) of the CLA). Assessment of the capabilities of land includes 
assessment of the land's use for community or public purposes, environmental protection, nature 
conservation, water conservation, forestry, recreation, tourism, grazing, agriculture, residential 
purposes, commerce, industry or mining (section 32(2) of the CLA). 
In identifying suitable uses for land and, where practicable, the preferred use or uses, the 
Department of Lands shall observe (a) the particulars relating to the land as contained in the 
inventory; (b) the assessment of the land's capabilities; (c) the principles of Crown land management 
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and any current policies relating to the land approved by the Minister, and (d) the views of any 
government department, administrative office or public authority which has expressed an interest in 
the land (section 33(1) of the CLA). 
In addition to carrying out the inventory and land capability assessment, pursuant to regulation 
20(2) of the CLR 2006, the Minister of Lands is also required to cause notice of the preparation of 
any draft land assessment to be published in (a) the Gazette, and (b) a newspaper circulating in the 
locality in which the land concerned is situated or in a newspaper circulating generally in the State. 
The notice must, inter alia, invite representations from the public concerning the draft land 
assessment. 
Thus, the assessment for alienation land for residential projects will also involve views of the public 
resulting in the assessment to be holistic and inclusive. This will achieve effective decision making 
process and the alienation will be more compatible with the wishes and needs of the general public 
particularly from those who live within the vicinity of the intended areas being subject to the 
assessment. On the expiry of 28 days exhibition to the public, any public comments and suggestions 
that are suitable for benefit of the affected areas being the subjects of the assessment will be taken 
into consideration and be incorporated into the final assessment report. This final assessment report 
will include all the conditions and requirements that can respond to the comments that have been 
accumulated before alienation of lands can be carried out. 
The prescribed land evaluation criteria are spelt out in regulation 19 of the Crown Lands 
Regulations 2006 (Land Evaluation Criteria) read together with section 32 of the CLA 
(Assessment of  The Capabilities Of Land). The prescribed land evaluation criteria among 
others are as follows: 
a) the susceptibility of the land to  hazards, including fire, flood, landslip, 
subsidence, coastline and riverine hazards; 
b) the susceptibility of the land and any catchment of which the land forms part 
to degradation, including soil erosion, salinity, waterlogging, soil structure 
decline, soil acidity, tree decline and weed invasion; and, 
c) the significance of inherent natural, catchment, cultural and heritage values, 
including scenic, habitat, native vegetation, scientific and water body features. 
Although the CLA requires that a land assessment should be undertaken before a number of actions 
can be taken over Crown lands (eg alienation of land for residential projects), there is no statutov 
link between the land assessment process and the environmental studies and plans, environmental 
assessment of an activity and the owners consent to lodgement of a development application under 
the Environmental Planning and Assessment Act 1979 (EPAA). 
This land assessment is also required for the purpose of dedication of land to others (section 85 of 
the Crown Lands Act 1989) and identification of uses (section 31 of the Crown Lands Act 1989), 
including alienating lands for the purposes of developing residential projects. 
Although there is  no express provision for land use to be subjected to planning considerations and 
provisions under the EPAA, the identification of suitable uses is made subject to the current policies 
relating to land approved by the Minister of Lands (section 33(l)(c) of the Crown Lands Act 1989). 
Views from related government departments, administrative office or public authorities may also 
bind the intended use of the land (section 33(l)(d) of the Crown Lands Act 1989). These approval 
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and views may thus include planning policies and other views of these profesional agencies. The 
views of the community and relevant authorities as a result of the public exhibition of the draft land 
assessment will also guide the land department in the identification of preferred uses for the study 
area in the best interests of the people of NSW. Thus, by having this mechanism, the application and 
approval process in alienating lands for residential projects will be more effective and will not cause 
problem at the later stage of development either caused by the developer or due to non-suitability 
of land. 
SUGGESTIONS 
It is suggested that the State Authority and planning authority in Malaysia become one body or at 
least the policies on alienation be coordinated and are in uniformity. Insofar as the situation in 
Malaysia is concerned, these authorities exist separately and thus there may be situations where 
their decisions and policies might be in conflict with each other. This is due to  the separation of 
powers, jurisdictions and authorities of the federal government and the state governments as 
enshrined in the Federal Constitution. 
Alternatively, even though these parties exist separately, the practices relating to and decisions over 
alienation of lands for development of residential projects can statutorily be regulated, coordinated 
and streamlined for the purpose of ensuring legal uniformity of practices between them. Thus, it is 
suggested that in dealing with the process and approval of alienation of land the State Authority 
shall consider and be subject to the views and directions of the planning authority, the relevant 
technical agencies and the appropriate authorities. The reason for including the appropriate 
authorities and the technical agencies, apart from the planning authority is to  enable the State 
Authority obtaining the up-dated conditions and views about any land which has become subject of 
alienation for residential development projects. Thus, any causes which can lead to the occurrences 
of problematic residential projects such as slime soil, erosion, financial and management incapability 
of the developer and the unreasonable residential sales pricing can rationally and at the earliest be 
identified and ascertained before approval of any application for alienation of land can be made. 
The planning authority, the relevant technical agencies and the appropriate authorities shall be 
consulted by the State Authority and be added to sections 79(2) of the NLC (for alienation of land) as 
part of the approving authority. It is suggested that in these provisions, the State Authority shall 
have to be bound by the conditions of the planning authority, the technical agencies and the 
appropriate authorities. This is to ensure that all the requirements of the technical agencies, the 
appropriate authorities and the planning authority are considered before any approval by the State 
Authority in alienation of land for ensuring the future smooth running of the intended residential 
projects. Indirectly, this suggestion can minimize any possible abuse through detrimental and 
unreasonable political interference by the State Authority and to  ensure the success of any 
alienation of land for undertaking residential projects. 
To give effect of the above contentions, i t  is suggested that additional supplementary provisions and 
amendments should be made to  section 79(2) of the NLC. It is of the author's view that the practice 
and law applicable in NSW should be adopted in respect of allowing public participation before 
certain proposal to  alienate land can be processed and approved. This public participation can be in 
the form of exhibiting the proposed alienation of land for residential projects to the people within 
the vicinity or area of the land being subject to the alienation. The purpose of this participation is to 
allow wider inclusive views and suggestions from the stakeholders who reside and/or who have 
interest in the land. The views and suggestions from these stakeholders are crucial to the 
STH INTERNATIONAL CONFERENCE ON BUSINESS A N D  ECONOMIC 
RESEARCH (5TH ICBER 2014) PROCEEDING 
24  -25 MARCH 2014. PULLMAN HOTEL, KUCHINC,SARAWAK, MALAYSIA 
ISBN: 978-967-5705-13-7. WEBSITE: www.internationalconference.corn.my 
development of the land through the alienation, so that the intended development on the land will 
be in accordance with the wishes, needs and necessities of these stakeholders and thus indirectly 
benefiting them. For instance, if the location of the residential project development is not suitable 
for development, the interested person within the vicinity of the project can provide views or object 
to the purported alienation. This will avoid any possibility of occurrences of problematic residential 
projects including failed projects. Thus, i t  is submitted that apart from internal data collected by the 
land authority and obtaining views from the technical agencies and appropriate authority, the land 
authority (land office) is required to  call for public participation by way of exhibiting the purported 
proposal for alienation of land for residential projects to the stakeholders and other interested 
parties living or having any legitimate interests in the land in question. 
In addition to  the above, section 108 of the NLC which appears to undermine the powers and 
functions of the planning authority, needs t o  be repealed (Aljunid, 2006). This proposal is to  give 
more role and function of the planning authority in land development including alienation of land to 
provide better land development policies of the State Authority. 
It has also been suggested that the definition of 'State Authority' as defined in the NLC be reviewed 
and replaced by 'State Land Authority'. This 'State Land Authority' must also consist of mostly 
professionals from the appropriate authorities and technical agencies (such as the .lPBD, Department 
of Environment (Jabatan Alam Sekitar ('JAS')), MUWHLG, Department of Minerals and Geo-science 
etc). It  has been suggested that the composition of this authority should consist of the following 
persons (Syed Abdul Kader, 2001): 
1) The Chief Minister, representing the Ruler in Council; 
2) The State Executive Councillor who heads the Housing and Local Government portfolio; 
3) The State Director of Town and Country Planning (JPBD); 
4) The State Director of Lands and Mines; 
5) The State Secretary; and, 
6) The State Treasurer. 
In addition to  the above list, i t  is proposed that there should be additional parties from the 
appropriate authorities and technical agencies such as MUWHLG, Department of Environment and 
Department of Minerals and Geo-science or others insofar as they are necessary, to be added to list 
number '7'--'other relevant appropriate authorities and technical agencies if necessary'. This is to  
ensure, the decision made by the State Land Authority is done by professionals and to  avoid any 
decisions made due to political self-interest. Thus, in considering the decision to  alienate insofar as 
residential development projects are concerned, the State Land Authority should be made subject to 
the approvals and views of these additional authorities as well. 
Likewise, the delegation of power by the State Authority to  the Chief Minister or others pursuant to 
section 8 of the Delegation of Powers Act, 1956 (Act 358) (Revised 1988) vide SI .U 1711984 over, for 
example, the power to  alienate lands (section 79 of the NLC) should be repealed and replaced except 
with the concurrence of those persons as listed under section 12(1) of the NLC pursuant to section 
13 of the NLC. This proposal i s  to  avoid any decision over the above matter solely being decided by 
one individual politician or may be influenced by political considerations but instead made by 
professional on meritorious grounds. 
Finally regarding the land digital data prescribed under section 50 and the Sixteenth Schedule-- 
Electronic Land Administration System of the NLC, it is opined that, the said data would be 
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ineffective, unless and until all the relevant appropriate authorities, technical agencies and the 
planning authorities have conducted comprehensive and updated study over the affected land being 
the subject t o  the land database in question, insofar as the problems in failed residential projects are 
concerned. In addition, t o  cause the land digital date t o  be more effective, it is opined, the above 
problems regarding alienation of land should also be addressed. 
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